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Hare,  J. — The  plaintiff  iti  this  case  sues 
on  a  mortgage  conditioned  for  the  payment  of 
the  debt  or  sum  of  twelve  thousand  dollars, 
lawful  silver  money  of  the  United  States  of 
America.  The  defendant  had,  previously  and 
before  suit  brought,  tendered  twelve  thousand 
dollars  of  the  Treasury  notes  of  the  United 
States,  issued  under,  and  in  conformity  with 
the  act  of  Congress,  approved  February  5th, 
1862,  by  'which  such  notes  are  declared  to  be 
“  lawful  money  and  a  legal  tender  of  all  debts, 
public  and  private,  within  the  United  States,” 
with  certain  exceptions  not  material  to  the 
present  controversy.  The  plaintiff  denies, 
and  the  defendant  affirms,  the  constitution¬ 
ality  of  this  act,  and  the  sufficiency  of  the 
tender  made  in  accordance  with  its  provi¬ 
sions  ;  and,  by  the  terms  of  the  case  stated,  if 
the  court  shall  be  of  opinion  that  the  tender 
was  sufficient,  judgment  is  to  be  entered  tor 
the  defendant;  otherwise,  for  the  plaintiff. 

The  Government  of  the  United  States  has 
in  general  no  power  under  the  Constitution  to 
vary  a  contract  made  in  any  of  the  States,  or 
substitute  a  different  mode  of  performance  for 
that  which  the  contract  prescribes.  Contracts 
are  governed  by  the  law  of  the  place  where 
they  are  made,  or  the  law  of  the  place  where 
they  are  to  be  performed  ;  and  the  interpre¬ 
tation  and  effect  of  an  agreement  made  and 
to  be  kept  in  a  State,  will  consequently,  under 
ordinary  circumstances,  depend  on  the  laws 
of  the  State,  and  not  of  those  of  the  Union. 
Congress  could  not,  for  example,  provide  that 
a  contract  for  merchandise  might  be  satisfied 
by  the  delivery  of  kine,  or  that  a  tender  of 
money  should  be  a  satisfaction  of  a  contract 
for  cattle.  But  when  the  act  to  be  performed 
by  the  terms  of  a  contract  is  the  payment  of 


money,  the  United  States  may,  to  the  extent 
of  their  power  of  issuing  money  and  regula¬ 
ting  its  value,  say  how  and  at  what  rate  the 
payment  is  to  be  made.  This  results,  first, 
from  the  authority  which  the  Constitution  has 
conferred  upon  Congress  “  to  coin  money  and 
regulate  the  value  thereof,”  and  next  from 
the  terms  of  the  contract  itself,  which,  in  sti¬ 
pulating  for  money,  must  be  understood  as 
meaning  lawful  money,  or  in  other  words  such 
money  as  shall  be  lawfully  issued  by  the  only 
power  which  has  authority  to  issue  money 
under  the  Constitution.  An  agreement  to  pay 
in  silver  dollars,  may  accordingly  be  fulfilled 
by  a  payment  in  gold,  because  gold  dollars 
are,  by  the  law  of  the  land,  equivalent  for  all 
the  purposes  of  payment  to  silver.  The  ma¬ 
terial  words  in  every  such  case  are  those 
which  fix  the  numerical  amount  ot  the  debt, 
and  if  this  be  tendered,  the  creditor  cannot 
refuse  to  receive  it  on  the  ground  that  the 
metal  of  which  the  pieces  are  composed  is 
different  from  that  for  which  he  stipulated  ; 
nor  can  the  tender  of  a  debt  be  objected  to  as 
insufficient  because  the  currency  has  been  de¬ 
based  since  the  debt  was  contracted,  and  the 
sum  offered  is  less  in  weight  and  value  than 
would  have  been  due  if  the  change  had  not 
been  made.  If,  indeed,  the  contract  be  for 
bullion,  for  so  many  pounds,  ounces  and  pen¬ 
nyweights  of  gold  or  silver,  the  very  thing 
contracted  for  must  be  offered  as  in  the  case 
of  other  contracts  for  the  delivery  of  mer¬ 
chandise.  But  when  it  is  expressly  or  by  im¬ 
plication  for  dollars,  the  only  point  open  for 
consideration  is  whether  the  stipulated  num¬ 
ber  of  dollars  has  been  paid,  and  no  investi¬ 
gation  will  be  made  into  their  composition  or 
intrinsic  value,  except  for  the  purpose  of  as- 
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certaining  whether  they  correspond  with  the 
legal  standard,  and  are  dollars  within  the 
meaning  of  the  law.  There  are  no  doubt  cases 
which  lie  so  near  the  dividing  line  as  to  ren¬ 
der  it  difficult  to  know,  whether  the  parties 
have  bargained  for  weight  or  value,  or  simply 
for  number,  and  to  decide  between  a  creditor 
who  demands  that  the  sum  tendered  shall  be 
assayed  and  weighed,  and  a  debtor  who  in¬ 
sists  that  it  shall  be  merely  counted.  Such  a 
question  might,  for  instance,  arise  with  re¬ 
gard  to  the  ground  rents  payable  in  coin  of  a 
stipulated  weight  and  fineness,  which  were 
and,  indeed,  still  are,  not  uncommon  in  this 
city  ;  and  in  other  cases  which  I  cannot  now 
pause  to  enumerate.  But  the  difficulty  is, 
under  such  circumstances,  one  of  construc¬ 
tion  and  not  of  principle  ;  and  when  the  con¬ 
tract  is  unequivocally  for  dollars,  its  requisi¬ 
tions  will  be  satisfied  by  the  tender  of  the 
proper  number  of  such  dollars  as  the  law  re¬ 
quires. 

That  this  rule  may  sometimes  operate  un¬ 
justly,  and  produce  effects  which  every  honest 
man  must  regret,  cannot  be  denied,  but  it 
results  from  the  necessity  of  having  a  means 
of  interchange,  which  shall  be  so  fixed  and 
certain  that  its  legal  value  can  be  ascertained 
by  inspection  and  computed  numerically, 
without  pausing  to  examine  what  it  is  intrin¬ 
sically  worth.  And  as  this  object  cannot  be 
attained  without  some  common  arbiter,  whose 
authority  is  recognized  by  all,  the  sovereign 
is  everywhere  held  entitled  to  declare  what 
shall  be  money,  and  at  what  rate  or  value  it 
shall  be  taken  and  pass  current  from  hand  to 
hand.  If  the  power  to  do  this  did  not  exist, 
or  remained  in  abeyance,  the  precious  metals 
would  be  of  comparatively  little  use  to  man¬ 
kind,  because  although  less  susceptible  of  a 
change  of  value  in  any  one  year  than  most 
other  commodities,  they  are  yet  liable  to  va¬ 
riations  in  the  course  of  time,  which  necessi¬ 
tate  a  corresponding  alteration  in  the  stan¬ 
dard  of  the  currency.  That  the  power  of 
government  is  and  must  be  paramount  where 
money  is  in  question,  and  that  contracts  for 
money  must  be  presumed  to  be  made  with  full 
knowledge  that  this  power  exists,  and  may  be 
exercised,  has  accordingly  been  held  in  most 
countries  where  the  question  has  arisen  for 
judicial  consideration  —  Pardessus  Cours  de 
Droit  Commercial  No.  205  ;  Troplong  Traite  de 
la  Vente,  No.  163 — and  is  said  by  Pothier  to 
be  true  even  when  the  payment  partakes  of 
the  nature  of  a  restitution,  as  in  the  case  of  a 
vendor  who  comes  to  redeem  property  which 
he  has  sold  conditionally,  by  returning  the 
price  originally  given  for  it  by  the  purchaser. 

“  It  remains  to  be  observed  in  regard  to  the 
price,  that  it  may  be  rendered  in  money 
different  from  that  in  which  it  is  paid. 
If  it  is  paid  to  the  seller  in  gold,  the  seller 
may  repay  it  in  pieces  of  silver,  or  vice  versa. 


In  like  manner,  though  subsequent  to  the 
payment  of  the  price,  the  pieces  in  which  it  is! 
paid  are  increased  or  diminished  in  value  ;j 
though  they  are  discredited,  and  at  the  time 
of  the  redemption  their  place  is  supplied  by 
new  ones  of  better  or  worse  alloy,  the  sellei 
who  exercises  the  redemption  ought  to  repay 
in  money  which  is  current  at  the  time  he  re¬ 
deems,  the  same  sum  or  quantity  which  he 
received  in  payment,  and  nothing  more  of 
less.  The  reason  is  that  in  money  we  do  noi 
regard  the  coins  which  constitute  it,  but  only 
the  value  which  the  sovereign  has  been  pleas¬ 
ed  that  they  should  signify.”  Pothier  Traits 
du  Contrat  de  Verde,  No.  416.  A  common  lav 
authority  to  the  same  point  may  be  found  ir 
the  case  of  mixed  money,  J.  Davies  R.  48,  t( 
which  I  might  add  the  decision  of  this  cour 
in  Shoenberger  v.  Watts,  1  Law  Register,  N 
S.  553.  A  contract  to  pay  or  deliver  th< 
money  of  one  country  in  another,  may  be  go 
verned  by  different  principles,  which  it  i: 
unnecessary  to  consider  on  this  occasion. 

Accordingly,  when  Congress,  during  th< 
Presidency  of  Jackson,  reduced  the  intrinsic 
value  of  the  gold  eagle,  at  the  instance  of  Mr 
Benton,  from  247  grains  of  pure  and  270  o 
standard  gold,  at  which  it  had  been  fixed  b; 
the  act  of  April  2,  1792,  to  232  grains  of  tin 
pure  and  258  of  the  standard,  or  alloye< 
metal,  and  yet  at  the  same  time  declared  tha 
every  such  eagle  should  be  of  the  value  of  tei ;! 
dollars  and  receivable  as  such  iu  payment  j 
the  arguments  of  the  opponents  of  the  bil 
were  addressed  to  its  inexpediency  and  injus 
tice,  and  no  one  thought  of  asserting  that  i 
was  unconstitutional,  or  of  denying  the  powe 
of  the  Legislature  to  say  that  debts  might  b 
paid  in  dollars  consisting  of  a  greater  amoun 
of  copper  and  a  less  amount  of  gold,  than  wa 
required  by  law  at  the  time  when  they  wer 
contracted.  The  same  power  was  again  exert 
ed  not  long  afterwards,  and  the  value  c 
the  silver  coinage  in  common  use  lowered  s| 
as  to  make  it  fall  below  that  of  the  gold. 

It  is  proper  to  point  out  that  the  interver 
tion  of  the  Legislature  in  this  and  other  easel 
of  the  same  nature,  does  not  vary  the  con 
tract,  and  merely  reduces  it  to  certainty  b 
giving  a  construction  to  that  which  woul 
otherwise  be  wholly  vague  and  indefinite.  A 
agreement  for  the  payment  of  a  thousand  doll 
lars  or  any  other  sum,  in  lawful  money  cl 
the  United  States,  would  fail  of  effect,  frorl 
the  generality  of  the  words  employed,  and  th 
want  of  a  standard  of  interpretation,  if  th i 
Government  of  the  United  States  did  not  fi 
and  ascertain  its  meaning,  by  defining  whs 
the  lawful  money  is  for  which  the  agreemer 
stipulates.  The  rule  which  it  prescribes  ma! 
operate  partially  and  unjustly,  but  it  is  nc 
harsh  or  unjust  that  it  should  prescribe  th 
rule,  because  the  parties  contract  with  refer 
ence  to  its  action,  and  in  a  way  that  would  bj 
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unintelligible  if  it  did  not  act.  They  might  if 
they  pleased  have  placed  themselves  beyond 
its  reach,  by  stipulating  for  payment  in  wheat 
or  bullion,  taking  the  evil  with  the  good,  and 
submitting  to  the  uncertainty,  delay  and  other 
inconveniences  inseparable  from  such  a  mode 
of  contracting;  among  which  may  be  men¬ 
tioned  the  loss  of  the  right  to  fix  the  damages 
for  a  breach  by  computation,  and  the  neces- 
;  si ty  for  going  before  a  jury  to  ascertain  their 
!  value.  Or  they  might  agree  that  government 
!  should  fix  the  value  of  what  was  to  be  given 
and  received,  by  entering  into  an  expressed  or 
implied  obligation  to  accept  whatever  the  go¬ 
vernment  of  the  United  States  should,  in  the 
legitimate  discharge  of  its  functions,  issue  as, 
and  declare  to  be,  lawful  money. 

But  while  either  path  may  be  taken  at 
pleasure,  both  cannot  be  pursued  at  once, 
and  the  choice,  when  once  made,  must  be 
abided  by.  If  the  question  of  value  be  left  to 
the  government  by  bargaining  for  money,  and 
it  fails  in  the  performance  of  its  trust,  there 
is  no  remedy  but  the  submission  which  the 
parties  would  have  been  obliged  to  yield  if 
they  had  stipulated  for  bulliou,  and  the  jury 
called  in  to  ascertain  the  damages  had  assess¬ 
ed  them  erroneously.  This  will  be  true  even 
when  a  particular  kind  of  money  is  contracted 
for,  so  long  as  the  contract  is  for  lawful  mo¬ 
ney  of  the  country,  because  the  limitation 
will  be  rejected  as  inconsistent  with  the  gene¬ 
ral  design  of  the  contract.  That  a  particu¬ 
lar  must  yield  to  a  general  intention,  when 
both  cannot  stand  consistently  with  each 
other  or  with  the  law,  is  a  well  settled  rule  in 
theconstruction  both  of  grants  and  contracts; 
and  no  repugnancy  can  be  greater  than  that 
which  must  result  from  any  attempt  to  unite 
the  different  and  irreconcileable  attributes  of 
money  and  merchandise,  of  bullion  and  coin, 
of  that  which  is  to  be  delivered  by  weight  and 
measure,  and  that  which  need  only  be  counted. 

Without  going  further  on  a  point  which 
may  seem  too  well  settled  to  be  open  to  contro 
versy,  I  may  add,  in  order  to  prevent  miscon¬ 
ception,  that  if  a  change  in  the  standard  of 
the  coinage  involved  a  variation  of  contracts 
payable  in  coin,  it  would  be  no  argument 
against  the  constitutionality  of  the  statute  by 
which  the  change  was  made.  The  States  are 
forbidden  to  impair  the  obligation  of  con¬ 
tracts,  but  no  such  restraint  is  imposed  on 
the  United  States;  their  inability  arises 
solely  from  the  want  of  power,  and  ceases  to 
exist  when  a  contract  stands  in  the  way,  or 
falls  within  the  scope  of  any  of  the  powers 
conferred  expressly  or  impliedly  by  the  Con¬ 
stitution.  By  the  passage  of  a  bankrupt  law, 
Congress  may  at  any  time  not  merely  vary, 
but  abrogate  the  most  solemn  obligations;  by 
declaring  war,  it  suspends  or  annuls  every 
agreement,  which  cannot  be  carried  into  effect 
without  giving  aid  and  comfort  to  the  enemy; 


and  if  a  contract  comes  in  conflict  with  the 
power  of  Congress  to  issue  money  and  declare 
the  value  thereof,  there  can  be  no  doubt  that 
the  contract  must  yield,  and  not  Congress. 
But  for  reasons  which  have  been  already  as¬ 
signed,  I  conceive  that  full  effect  may  be 
given  to  this  power,  by  reading  contracts  for 
money  by  its  light,  and  using  it  as  a  key  to 
their  meaning. 

If  Treasury  notes  are  lawful  money  by  force 
of  the  act  of  1862,  the  declaration  that  they 
should  be  a  legal  tender  was  superfluous,  and 
they  may  be  tendered  under  the  terms  of  the 
contract  as  legally  interpreted.  If  they  are  not 
money,  Congress  could  not  make  them  a  legal 
tender. 

What  has  been  said  may  serve  to  show  that 
the  question  presented  in  this  case  could  hard¬ 
ly  be  one  in  any  other  country,  or  under  any 
form  of  govenment  but  our  own.  The  con¬ 
tract  of  the  defendant  is  to  pay  lawful  money 
of  the  United  States,  and  Congress  has  by 
law  declared  that  the  notes  which  the  defen¬ 
dant  tendered  shall  be  the  lawful  money  which 
the  terms  of  the  contract  require.  It  is  true 
that  the  Treasury  notes  thus  declared  to  be 
money,  are  promises  to  pay,  stamped  or  print¬ 
ed  on  paper,  and  without  the  intrinsic  value 
which  must,  in  a  greater  or  less  degree,  be¬ 
long  to  coin.  This,  however,  goes  no  part  of 
the  way  towards  establishing  that  they  are 
not  money,  and  within  the  money-making 
power  which  is,  as  we  have  seen,  a  well-estab¬ 
lished,  if  not  indispensable,  attribute  of  sove¬ 
reignty.  There  was  no  doubt  a  period  when 
metallic  currency  was  the  only  one  used  or 
known,  and  when  the  idea  had  not  yet  arisen 
that  money  could  exist  in  any  other  form  ; 
but  ibis  state  of  things  has  long  since  passed 
away,  and  much  the  larger  part  of  the  trans¬ 
actions  for  which  money  is  requisite,  are  now 
carried  on  through  the  instrumentality  of 
notes  similar  to  those  which  Congress  have  re¬ 
cently  declared  to  be  a  legal  tender. 

“  The  whole  fallacy  of  the  argument  for  the 
defendant  (said  Lord  Mansfield  in  Miller  v. 
Race,  1  Bur.  452,)  turns  upon  comparing  bank 
notes  to  what  they  do  not  resemble,  and  what 
they  ought  not  to  be  compared  to,  viz.  :  to 
goods,  or  to  securities  or  documents  for 
debts.” 

“Now  they  are  not  goods,  nor  securities, 
nor  documents  for  debts,  nor  are  so  esteemed, 
but  are  treated  as  money,  as  cash  in  the  or¬ 
dinary  course  and  transaction  of  business  by 
the  general  consent  of  mankind,  which  gives 
them  the  credit  and  currency  of  money  to  all 
intents  and  purposes.  They  are  as  much 
money  as  guineas  themselves  are,  or  any  other 
current  coin  that  is  issued  in  common  pay¬ 
ments  as  money  or  cash.”  And  these  remarks 
of  Lord  Mansfield,  are  corroborated  by  those 
of  Alexander  Hamilton,  with  reference  to  the 
relation  which  paper  money  holds  to  the  func- 
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tions  of  tlie  government  of  the  United  States. 
— Hamilton’s  Works,  vol.  1,  page  144. 

When  notes  thus  become  money  in  fact, 
they  were,  as  the  language  of  Lord  Mansfield 
shows,  necessarily  recognized  as  such  by  the 
law,  and  brought  within  its  control  and  influ¬ 
ence,  and  government  found  itself  everywhere 
compelled  to  regulate  the  new  circulating 
medium  which  had  grown  out  of  the  progress 
of  society,  and  sajr  when  and  by  whom  it 
should  be  issued,  and  how  far  it  should  be 
made  or  allowed  to  become  a  substitute  for 
coin.  Without  some  superior  and  adjusting 
hand,  paper  currency  might,  as  experience 
soon  proved,  easily  become  a  great  and  per¬ 
nicious  evil,  and  the  motives  that  had  led  man¬ 
kind  to  agree  with  unexampled  unanimity, 
that  the  emission  and  regulation  of  currency 
is  an  affair  of  State,  which  govenment  must 
control,  continued  to  operate  after  metallic 
currency  had  to  a  great  extent  been  replaced 
by  paper. 

Nor  is  the  necessity  for  uniformity  and 
regularity  in  private  transactions,  the  only 
reason  why  paper  as  well  as  metallic  cur¬ 
rency  should  be  subject  to  the  control  of  law. 
It  is  equally  necessary  for  the  purposes  of 
the  government  itself,  and  to  enable  it  to 
answer  the  great  end  for  which  government 
was  instituted,  the  well  being  and  protection 
of  society.  Where  paper  money  once  finds  its 
way,  it  generally,  as  the  history  of  commerce 
proves,  displaces  gold  and  silver,  and  becomes 
the  chief  circulating  medium.  If  the  power 
of  issuing  and  regulating  it  belonged  solely  to 
individuals,  and  could  not  be  exercised  by 
government,  the  currency  might  be  swollen  to 
excess  from  the  desire  of  gain,  and  without 
regard  to  the  general  good,  or  uuduly  con¬ 
tracted  at  the  very  moment  when  an  abun¬ 
dant  supply  of  money  was  most  needed  for 
raising  troops,  for  procuring  arms,  for  build¬ 
ing  ships,  and  arraying  the  whole  of  the  vast 
apparatus  of  modern  warfare. 

Money  has  been  justly  called  the  ‘‘sinews 
of  war,”  and  a  nation  which  relies  on  private 
credit  in  a  matter  of  such  public  and  general 
concern,  is  doubly  menaced  by  the  approach 
of  danger,  and  may  meet  with  great  and  ir¬ 
retrievable  disasters,  from  the  want  of  the 
means  of  putting  forth  its  strength  effec¬ 
tually. 

We  can,  therefore,  easily  understand  why 
the  right  to  say  what  shall  be  money,  and  what 
money  shall  be  worth — which  has,  in  all  ages 
and  countries,  been  inseparably  associated 
with  the  idea  of  government — should  have 
been  extended  to  the  paper  which  now  forms 
the  medium  of  commerce  in  most  parts  of  the 
civilized  world.  Credit,  in  the  form  of  paper 
currency,  has,  for  good  or  evil,  become  one  of 
the  great  elements  of  force.  It  is  as  univer¬ 
sal  and  indispensable  as  steam  or  gunpowder, 
and  it  is  as  impossible  for  a  nation  to  lay  it 


aside,  and  yet  hope  to  wage  war  on  equal 
terms,  as  it  would  be  to  rely  solely  on  sails,  or 
give  up  the  use  of  artillery.  No  vigorous  or 
sudden  effort  can  be  made,  or  protracted  war 
carried  on,  without  the  aid  of  this  powerful 
instrument  which  has  been  used  in  the  great 
contests  of  modern  times,  including  that 
waged  by  this  country  during  the  Revolution, 
as  the  best  means  of  calling  the  latent  energy 
of  a  people  forth  at  the  decisive  moment. 

If  it  be  said  that  these  considerations  are 
not  conclusive,  in  an  inquiry  which  turns  on 
what  the  powers  of  the  government  of  the 
United  States  are,  and  not  on  what  they  ought 
to  be,  I  shall  not  contest  the  truth  of  the 
remark.  But  it  is  equally  true  that  we  should 
not  lose  sight  of  what  they  ought  to  be,  in  de¬ 
termining  what  they  are.  The  argument  ab 
inconvenienti  has  always  been  held  of  much 
weight  in  the  interpretation  of  instruments, 
and  when  their  meaning  is  doubtful  may  pro¬ 
perly  be  allowed  to  turn  the  scale.  And  the 
rule  that  deeds  and  statutes  shall  be  so  read, 
if  possible,  as  to  prevent  the  failure  of  the 
end  for  which  they  were  made,  should  have 
its  legitimate  influence,  in  construing  the  or¬ 
ganic  law  by  which  the  government  of  the 
United  States  was  established  in  its  present 
form.  The  object  of  the  Constitution  was, 
as  its  preamble  declares,  “  To  form  a  more 
perfect  Union,  establish  justice,  ensure  domes¬ 
tic  tranquillity,  provide  for  the  common  de¬ 
fence,  promote  the  general  welfare,  and  secure 
the  blessings  of  liberty  for  the  people  of  the 
United  States  and  their  posterity.”  And  we 
should  be  slow  to  believe  that  it  wants  any  of 
the  powers  necessary  to  give  effect  to  this 
great  and  beneficent  design,  which,  as  Chief 
Justice  Jay  remarked,  in  Chisholm  v.  The 
State  of  Georgia,  2  Dallas,  474,  comprises 
everything  requisite,  with  the  blessings  of 
Divine  Providence,  to  render  the  people  by 
whom  it  was  adopted  prosperous  and  happy. 

If  the  founders  of  the  Constitution  had, 
after  this  broad  and  comprehensive  statement 
of  their  object,  gone  on  to  provide  for  its  at¬ 
tainment  by  instituting  a  government  endowed 
with  legislative,  executive  and  judicial  power, 
without  subjecting  it  to  any  express  limitation, 
none  could  have  been  implied,  and  its  author¬ 
ity  would  have  embraced  and  authorized  the 
adoption  of  every  measure  that  government 
can  employ  in  the  exercise  of  a  sound  legisla¬ 
tive  discretion.  And  it  might  not  have  been 
easy  to  have  established  that  the  enumeration 
of  certain  powers  would  have  excluded  others, 
which  although  not  named  were  yet  equally 
necessary  and  proper  with  those  which  were. 
For  although  the  preamble  ordinarily  plays  a 
subordinate  part  in  the  construction  of  sta¬ 
tutes,  and  will  explain  rather  than  enlarge 
the  enacting  clause,  still  this,  like  other 
canons  of  interpretation,  is  dependent  for  its 
application  on  circumstances ;  and  the  pur- 
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pose  for  -winch  an  authority  is  given  must 
enter  into  every  just  estimate  of  its  extent, 
whether  set  forth  in  the  preamble  or  body  of 
the  instrument  of  gift.  Every  agency,  carries 
with  it prima  facie,  power  to  employ  proper  and 
convenient  means  for  the  attainment  of  the 
end  for  which  the  agency  was  created,  and 
affirmative  words  authorizing  or  pointing  out 
one  way  or  method,  will  not  negative  the  right 
to  resort  to  another,  unless  they  are  so  express 
and  peremptory,  as  to  leave  no  doubt  that  they 
were  meant  to  be  not  only  directory  but  im¬ 
perative.  This  is  especially  true  when  power 
is  conferred  remedially  by  statute  on  a  body 
which,  like  a  Legislature,  must  be  presumed 
to  have  been  intended  to  exercise  a  large  dis¬ 
cretion,  and  make  provision  for  remote  and  un¬ 
known  contingencies.  (McCulloch  v.  the 
State  of  Maryland,  4  Wheat,  316,  415.  The 
Commonwealth  v.  Clark,  7  W.  &  S.,  127, 
133.) 

The  10th  article  of  the  amendment  adopted 
by  the  1st  Congress,  on  the  4th  of  March, 
1789,  limits  and  controls,  without  excluding 
this  presumption,  by  declaring  that  “  the 
powers  not  delegated  to  the  United  States  by 
the  Constitution,  or  prohibited  by  it  to  the 
States,  are  reserved  to  the  States  respectively 
or  to  the  people.”  The  wording  of  this  amend¬ 
ment  is  significant,  and  merits  attention.  It 
does  not  say  that  the  general  government 
shall  exercise  no  powers  which  have  not  been 
delegated,  but  that  the  powers  which  have  not 
been  delegated  to  it  are  reserved.  It  is  there¬ 
fore,  not  a  prohibition  or  restriction,  but  a 
reservation  or  withholding,  and  in  describing 
what  is  withheld  it  does  not  speak  as  the 
similar  clause  in  the  Articles  of  Confederation 
had  done  of  powers  not  delegated  expressly , 
but  of  powers  not  delegated,  leaving  powers 
which  had  been  delegated  in  any  way,  express¬ 
ly  or  by  implication,  as  they  stood  before  the 
amendment  was  adopted.  Its  effect  would, 
therefore,  seem  to  have  been  to  repel  the 
implication  that  Congress  might  exercise  any 
appropriate  legislative  power  for  the  accom¬ 
plishment  of  the  objects  of  the  Constitution, 
and  restrict  them  to  the  powers  which  had 
been  expressly  given,  and  such  other  powers 
as  these  implied,  or  carried  with  them  by  a 
reasonable  and  necessary  intendment.  Con¬ 
gress  is  accordingly  authorized  by  the  18th 
clause  of  the  8th  section  of  the  1st  article,  “  to 
make  all  laws  which  shall  be  necessary  and 
proper  for  carrying  into  execution  the  powers 
vested  by  the  Constitution  in  the  government 
of  the  United  States,  or  in  any  officer  or  de¬ 
partment  thereof.”  It  has  been  said  that  the 
authority  given  by  this  clause  would  have 
been  implied  if  it  bad  not  been  expressed. 
What  is  more  material  to  the  present  purpose 
is,  that  being  expressed,  it  cannot  be  ques¬ 
tioned.  The  clause  is,  however,  no  doubt 
chiefly  declaratory,  expressing  what  the  con¬ 


text  of  the  Constitution  implies,  (Hamilton’s 
Works  vol.  1,  112,)  and  implying  what  the 
10th  article  of  the  amendment  of  March  4, 
1789,  soon  after  expressed. 

That  the  subsidiary  power  thus  given  was 
meant  to  be  comprehensive,  is  shown  by  the 
use  of  a  word  which,  like  “  all”  comprehends 
everything  within  its  circle.  A  legislative 
power  to  make  all  laws  for  carrying  the  va¬ 
rious  and  extensive  powers  of  the  govern¬ 
ment  of  the  Uuited  States  into  execution,  with¬ 
out  any  express  or  implied  condition  as  to 
their  necessity  or  propriety,  would  be  nearly, 
if  not  quite,  equivalent  to  an  unlimited  power 
of  legislation.  It  is  therefore  material  to  as¬ 
certain  how  far  the  generality  of  the  grant,  is 
restrained  by  the  accompanying  qualification 
implied  by  the  words  “  necessary  and  proper,” 
and  not  less  so  to  know  to  what  extent  the  de¬ 
termination  of  what  is  necessary  rests  with 
Congress,  and  when  their  decision  can.  be 
reviewed  by  the  courts  And  here  there  can 
be  no  doubt,  in  view  of  the  cases  in  which  the 
question  has  arisen,  either  generally  or  under 
the  Constitution  of  the  United  States,  that 
when  the  subject  is  the  discharge  of  a  trust  or 
performance  of  a  duty,  necessity  will  be  under¬ 
stood  as  meaning  the  compulsion  of  moral  ob¬ 
ligation,  rather  than  that  of  physical  and 
inevitable  force.  For  as  law  is,  in  the  sense 
in  which  the  term  is  used  in  morals  and  juris¬ 
prudence,  the  declaration  of  that  which  ought 
to  be,  and  not  as  in  the  physical  sciences,  the 
generalization  and  expression  of  that  which 
must  be  and  is,  so  necessity,  which  is  the  off¬ 
spring  of  law,  hasacorrespondingsignification, 
and  that  which  ought  to  be  done  in  view  of  all 
the  circumstances,  will  be  held  legally  neces¬ 
sary,  whether  it  is  absolutely  necessary  or  not. 
The  authority  of  the  master  of  a  ship  is  ordi¬ 
narily  confined  to  the  measures  requisite  for 
the  successful  prosecution  of  the  voyage,  and 
the  authorities  sedulously  negative  his  right 
to  go  outside  of  it  for  any  purpose,  and  espe¬ 
cially  for  that  of  effecting  the  sale  of  the  vessel, 
which  it  is  his  duty  to  keep  in  good  condition, 
and  surrender  to  the  owners  when  the  voyage 
is  over.  Convenience,  expediency,  profit, 
the  fear  of  loss,  will  go  no  part  of  the  way 
towards  authorizing  such  a  sale,  which  can 
only,  according  to  the  books,  be  justified  by 
an  extreme  and  urgent  necessity,  transcend¬ 
ing  ordinary  rules,  and  making  a  law  for 
itself.  The  Patapsco  Insurance  Co.  v.  South- 
gate,  5  Peters,  604.  And  yet  it  is  no  less 
clear,  from  the  authorities,  that  to  render  the 
sale  of  a  stranded  vessel  justifiable,  it  is  not 
necessary  to  show  that  she  could  not  be  got 
afloat  or  repaired,  or  even  that  she  would 
have  been  destroyed  if  allowed  to  remain 
where  she  was  until  the  owners  could  be 
heard  from,  but  only  that  the  master  was 
warranted  in  believing  the  danger  of  loss  im¬ 
minent,  and  that  the  cost  of  putting  the  ves- 
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sel  in  a  condition  to  pursue  the  voyage  would 
have  exceeded  her  value,  because  he  will  then 
be  under  a  moral  obligation  to  effect  a  sale, 
and  the  law  will  esteem  it  necessary  for  him 
to  do  that  which  cannot  be  left  undone  with¬ 
out  a  culpable  neglect  of  duty.  Gordon  v. 
The  F.  &  M.  Ins.  Co.,  2  Pick.  249.;  The  brig 
Sarah  Ann,  2  Summer,  208,  13  Peters,  387. 
Another  illustration  of  the  legal  interpretation 
of  necessity,  where  agency  or  authority  is  in 
question,  will  be  found  in  Moss  v.  Smith,  9  C. 
B.,  94,  where  it  was  said  that  in  the  trans¬ 
action  of  business,  the  law  esteems  that  im¬ 
possible  which  is  impracticable,  and  that 
impracticable  which  involves  a  loss  more  than 
commensurate  with  the  good  attained.  It 
follows  from  this  rule  that  when  of  two 
methods  of  executing  a  power,  one  will  be  at¬ 
tended  with  a  disproportionate  sacrifice,  the 
other  will  not  be  less  necessary,  because  it 
would  have  been  physically  possible  to  adopt 
the  former. 

No  case  can  be  stronger  for  the  application 
of  these  principles,  than  when  powers  are 
conferred  on  a  Legislature  by  the  will  of  the 
people,  because  such  powers  are  emphatically 
trusts  for  the  benefit  of  the  governed,  and 
must  be  exercised  in  the  way  likely  to  pro¬ 
duce  the  most  good  with  the  least  amount  of 
evil.  They  cannot  be  allowed  to  lie  idle  with¬ 
out  a  criminal  neglect  of  duty  ;  the  obligation 
to  employ  them  is  imperative  ;  The  United 
States  v.  Marigold,  9  How.  560,  567  ;  and 
requires  the  use  of  the  large  and  liberal  dis¬ 
cretion  in  proportioning  means  to  ends, 
weighing  probabilities,  computing  results, 
and  out  of  various  possible  modes  selecting 
the  best,  which  is  inseparable  from  the  idea 
of  government,  and  essential  to  the  proper 
performance  of  its  functions.  See  Cotton  v. 
The  Commissioners  of  Leon  County,  6  Flori¬ 
da,  610.  If  the  intention  had  been  to  exclude 
deliberation,  and  deprive  Congress  of  the  free¬ 
dom  of  choice,  which  is  incompatible  with 
absolute  necessity,  the  word  “  proper”  would 
not  have  been  coupled  with  “necessary.” 
Their  conjoint  use  shows  that  the  species  of 
necessity  which  the  framers  of  the  Constitu¬ 
tion  had  in  view,  was  that  which  grows  out  of 
the  duty  of  using  the  fittest  means,  when  the 
welfare  of  the  citizen  is  in  question. 

This  interpretation  of  the  Constitution  has 
accordingly  been  adopted  and  acted  upon  by 
the  Legislature  from  the  foundation  of  the 
government,  and  was  authoritatively  estab¬ 
lished  in  the  case  of  M‘Culloch  v.  The  State 
of  Maryland,  4  Wheat.  316,  under  circum¬ 
stances  well  calculated  to  raise  the  question 
in  a  form  for  final  adjudication.  The  Consti¬ 
tution  confers  no  authority  on  Congress  to 
grant  charters  of  incorporation,  nor  does  it 
anywhere  declare  that  Congress  may  confer 


the  power  of  issuing  paper  money,  and  act¬ 
ing  as  a  bank  of  discount  and  deposit  on  a 
body  corporate  ;  and  it  was  accordingly  con¬ 
tended  on  behalf  of  the  State  of  Maryland, 
that  as  the  power  to  do  this  had  not  been 
given  expressly,  it  could  not  arise  by  impli¬ 
cation,  in  face  of  the  declaration  that  all  pow¬ 
ers  not  delegated,  were  reserved  to  the  States 
or  the  people.  The  Bank  of  the  United  States 
was  consequently  said  to  be  unconstitutional, 
and  the  tax  that  had  been  imposed  upon  it  by 
Maryland,  valid.  But  the  Supreme  Court  were 
all  of  opinion,  that  although  Congress  has  no 
power  to  incorporate  for  the  purpose  of  crea¬ 
ting  corporations,  they  are  yet  as  clearly  en¬ 
titled  to  use  that  and  every  other  means 
which  experience  may  show  to  be  necessary 
for  the  execution  of  their  powers,  and  the 
effectual  discharge  of  the  duties  imposed  upon 
them  by  the  Constitution.  That  the  phrase 
“necessary  and  proper”  is  synonymous  with 
needful,  requisite,  essential,  conducive  to, 
appropriate,  (see  Hamilton’s  Works,  vol.  1, 
p.  114 — Jackson’s  Bank  Veto,  July  10,  1832,) 
and  implies  rather  than  negatives  the  right 
of  the  Legislature  to  avail  itself  of  experience, 
to  call  in  the  aid  of  reason,  to  accommodate 
its  acts  to  circumstances,  and  transcend  the 
line  of  strict  necessity  if  a  better  and  more 
effectual  method  lies  beyond.  That  the  col¬ 
lection,  transmission,  and  safe-keeping  of  the 
revenue  of  the  United  States  required  some 
place  where  the  money  raised  by  taxation 
might  be  deposited,  some  mode  or  agency  by 
which  it  could  be  transferred  from  the  points 
where  it  was  received  to  those  where  it  was 
to  be  expended,  and  that  as  there  was  a  mani¬ 
fest  necessity  for  supplying  this  want,  the 
means  which  Congress  had  actually  adopted 
must  be  regarded  as  necessary,  because  the 
right  and  duty  of  selection  lay  with  them, 
and  if  their  decision  was  not  regarded  as  final, 
every  measure  might  be  objected  to  in  its 
turn  as  less  proper  and  necessary  than  some 
other,  and  the  government  arrested  in  the 
performance  of  its  functions.  That  if  Con¬ 
gress  should  make  the  execution  of  the  pow¬ 
ers  which  have  been  given,  a  pretext  for  the 
usurpation  of  others  which  have  been  with¬ 
held,  if  they  were  to  pass  laws  for  the  accom¬ 
plishment  of  objects  which  the  Constitution 
does  not  authorize,  or  use  means  which  have 
been  prohibited  for  the  attainment  even  of 
legitimate  ends,  it  would  be  the  painful  duty 
of  the  court  to  declare  the  attempt  unconsti¬ 
tutional  and  void.  But  that  when  the  laws 
which  they  enact  are  not  prohibited  by  the 
Constitution,  and  are  really  calculated  to 
effect  any  of  the  objects  entrusted  to  the  go¬ 
vernment,  the  court  will  not  inquire  into  the 
degree  of  their  necessity,  and  will,  on  the 
contrary,  hold  all  measures  constitutional, 
which  are  appropriate  to  a  constitutional  ob- 
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j ect,  and  not  forbidden  by  the  letter  or  spirit 
of  the  Constitution. 

If  tlie  case  of  M'Culloch  v.  The  State  of 
Maryland  stood  alone,  it  would  still  be  bind¬ 
ing  in  this  and  every  other  court  from  which 
a  writ  of  error  lies,  directly  or  indirectly,  to 
the  Supreme  Court  of  the  United  States.  But 
it  is  entirely  consonant  with  the  course  of 
judicial  decision,  and  so  much  in  harmony 
with  that  of  the  Legislature,  that  if  the  doc- 
Irine  which  it  established  were  overturned, 
the  most  important,  if  not  the  largest  part  of 
the  legislation  of  Congress  would  fall  with  it. 
That  the  Bank  of  the  United  States  was  twice 
incorporated  by  men  belonging  to  different 
parties,  and  viewing  the  Constitution  from 
different  aspects ;  that  its  constitutionality 
was  never  successfully  assailed,  and  was  sus¬ 
tained  on  the  only  occasion  when  the  question 
was  brought  into  court ;  that  it  finally  fell, 
not  in  consequence  of  a  denial  of  the  implied 
power  of  Congress  to  incorporate  a  bank — 
which  had  been  asserted  for  the  third  time  by 
both  branches  of  the  Legislature,  and  was 
maintained  by  Jackson,  as  it  had  been  by 
Washington  and  Madison — but  because  the 
President  thought  that  some  of  the  details  of 
the  bill  presented  for  his  signature  were  ob¬ 
jectionable,  and  exceeded  the  limits  of  the 
power,  would  be  enough  to  prove,  if  proof 
were  necessary,  that  the  principles  vindicated 
by  Chief  Justice  Marshall  are  deeply  rooted 
in  the  Constitution,  and  cannot  be  disturbed 
without  destroying  its  usefulness.  They  are 
indeed  of  such  vital  importance,  that  their 
loss  would  be  fatal  to  the  most  important 
functions  of  government  and  those  which  most 
nearly  concern  the  citizen.  Deprived  of  all 
true  legislative  discretion,  and  without  the 
power  to  adapt  its  measures  to  circumstances, 
Congress  would  cease  to  be  the  living  organ  of 
the  present,  and  become  the  slave  of  the  Con¬ 
stitution,  instead  of  its  minister  and  servant. 
A  reference  to  the  statute  book  will  accor¬ 
dingly  show,  that  the  right  to  use  unenumera¬ 
ted  powers  in  aid  of  those  specifically  enume¬ 
rated,  has  been  repeatedly  exercised  from  the 
first  adoption  of  the  Constitution  down  to  the 
present  time.  The  government  of  the  United 
States  has  no  express  power  to  lay  an  em¬ 
bargo,  erect  and  maintain  lighthouses,  carry 
the  mails,  declare  what  evidence  shall  be  suf¬ 
ficient  for  the  deduction  of  title  to  a  vessel, 
or  establishing  that  an  inhabitant  of  one  State 
should  be  removed  as  a  fugitive  from  labor  to 
another  ;  nor  is  it  expressly  authorized  to 
inflict  punishment,  except  in  certain  specified 
cases,  for  any,  even  the  most  flagrant  viola¬ 
tion  of  the  laws  passed  by  Congress  ;  and  yet 
no  one  would  now  insist  that  the  silence  of 
the  Constitution  proves  that  these  and  other 
points  of  equal  importance,  are  not  within  its 
purview.  (4  Wheat.  416.  The  United  States 
v.  Marigold,  9  How.  560,  568.) 


In  like  manner,  from  the  express  authority 
of  the  President  as  Commander-in-Chief,  flow 
a  number  of  implied  powers,  and  among  them 
that  of  issuing  orders  in  time  of  war,  which 
may,  so  long  as  the  war  lasts,  have  the  effect 
of  laws  in  any  portion  of  the  hostile  territory 
that  may  be  occupied  by  the  arms  of  the 
Union;  Cross  v.  Harrison,  16  How.  164.  A 
war  tariff  was  accordingly  established  in 
Mexico,  and  other  measures  of  a  like  nature, 
adopted  on  this  ground  by  Mr.  Polk’s  Admin¬ 
istration  during  the  war  with  that  country. 
(See  Mr.  Polk’s  Messages  to  Congress,  Dec.  8, 
1846,  Feb.  10,  1848,  and  Letters  to  the  Sec¬ 
retary  of  the  Navy,  March  31,  1847.  1  Kent’s 
Com.  92,  note  b,  10th  ed.  ;  Executive  Docu¬ 
ments,  2d  session  29th  Congress,  vol.  3,  Doc. 
19,  pages  17,  23,  27.) 

The  extent  and  nature  of  the  implied 
power  inherent  in  the  sovereignty  of  the 
United  States,  and  capable  of  being  brought 
in  aid  of  the  express  powers  conferred  by 
the  Constitution,  will  appear  with  greater 
clearness  on  referring  to  the  act  of  Septem¬ 
ber  18,  1850,  by  which  proof  prepared  in 
one  State,  without  notice  or  an  opportunity 
for  cross-examination,  was  (with  further 
proof  of  identity,  if  requisite,)  made  conclu¬ 
sive  evidence  that  any  citizen  of  another 
State  whom  it  truly  or  erroneously  described 
and  identified,  was  an  escaped  slave,  and 
should  be  delivered  up  as  such  for  removal 
to  the  party  by  whom  his  services  were 
claimed.  Every  one  who  prevented  or  ob¬ 
structed  the  arrest  before,  or  the  removal 
after  the  hearing  of  any  such  alleged  fugi¬ 
tive,  was  declared  to  be  guilty  of  a  penal 
offence,  for  which  he  might  be  fined  and 
imprisoned,  and  could  not  plead  or  prove 
that  the  party  in  whose  behalf  he  had  inter¬ 
vened  was  a  freeman,  as  a  defence  or  justifi¬ 
cation.  And  it  was  further  provided  that  no 
one  who  had  been  seized  and  carried  off  in 
pursuance  of  the  act,  should  be  allowed  to 
give  evidence  in  any  proceeding,  which 
might  be  instituted  in  any  State  court  on 
the  ground  that  he  was  not  within  the 
power  conferred  by  the  Constitution,  and 
did  not  owe  labor  to  the  party  by  whom  he 
was  arrested. 

That  this  long  train  of  consequences  should 
have  been  deduced  from  the  clause  in  the 
Constitution  declaring  “that  persons  held 
to  labor  in  one  State  and  escaping  into  an¬ 
other  shall  be  delivered  up  on  claim  of  the 
party  to  whom  such  labor  was  due,”  is  a 
striking  proof  that  the  execution  of  the 
powers  of  government,  is  not  necessarity 
subject  to  the  rules  which  apply  between 
individuals.  The  right  of  recaption,  like 
that  of  re-entry,  to  which  it  is  closely 
analogous,  was  always  exercised  at  com¬ 
mon  law  at  the  peril  of  the  party  who 
asserted  a  claim  which  wanted  the  sanction 
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of  possession.  He  might  be  liable  crimi¬ 
nally  for  a  breach  of  the  peace,  even  if  in 
the  right,  or  resisted  by  force  if  wrong, 
without  a  liability  for  the  consequences;  and 
the  validity  of  his  act  was  open  to  contest 
in  any  tribunal  before  which  the  question 
was  brought,  until  finally  adjudicated  with 
due  notice  to  the  opposite  party,  and  an 
opportunity  to  have  the  cause  decided  by 
the  verdict  of  a  jury.  And  nothing  is  better 
established,  as  a  general  proposition,  than 
that  a  power  confined  to  one  class  of  per¬ 
sons  cannot  be  exercised  over  another,  or 
preclude  any  one  from  showing  that  he 
belongs  to  a  different  class,  and  is  not  within 
the  limits  of  the  power. 

These  considerations  might  have  been  deci¬ 
sive,  if  the  nature  of  the  body  by  which  an 
authority  is  to  be  exercised,  did  not  enter  into 
the  construction  of  the  authority  itself.  But 
as  the  obligation  to  cause  fugitives  from  labor 
to  be  returned  to  the  States  from  whence  they 
came,  was  thrown  by  the  Constitution  upon  a 
government,  which,  like  that  of  the  United 
States  is  as  supreme  for  its  purposes,  as  if 
those  purposes  were  universal,  it  necessarily 
gave  birth  to  a  corresponding  power,  embrac¬ 
ing  the  subordinate  and  collateral  powers  ne¬ 
cessary  for  its  execution  ;  (Ableman  v. 
Booth,  21 ;  How.  506 — Ex  parte  Bushnell,  9 
Ohio,  N.  S.  77 ;)  and  among  them  that  of  pre¬ 
scribing  the  mode  in  which  the  persons  over 
whom  the  power  was  to  be  exercised  should 
be  determined.  We  have  seen  that  Congress 
thought  it  necessary  to  vary  the  rules  of  evi¬ 
dence,  to  declare  that  averments  made  ex  parte 
should  be  not  only  admissible,  but  conclusive  ; 
to  provide  that  every  one  of  whatever  race  or 
color,  who  might  be  claimed  as  a  slave,  should 
lose  the  right  of  being  heard  by  the  tribunals 
of  the  State  in  which  he  resided,  and  might 
be  surrendered  as  such  after  a  summary 
hearing  before  a  commissioner,  who  was  for¬ 
bidden  to  examine  whether  he  was  a  slave  or 
had  ever  fled  from  a  master.  No  security 
was  given  or  required  that  the  trial  on  the 
merits  and  before  a  jury,  which  was  refused 
to  the  accused  before  his  removal,  should  be 
accorded  afterwards,  and  he  was  precluded 
from  testifying  if  subsequently  called  as  a 
witness  in  a  State  court,  to  prove  that  a 
wrong  had  been  done  in  his  person  to  public 
justice.  No  one  can  read  the  provisions  of 
this  act  without  feeling  that  they  conflict  with 
some  of  the  most  important  principles  of  ju¬ 
risprudence,  and  exhibit  a  desire  to  prevent 
the  escape  of  slaves,  hardly  compatible  with 
the  rights  and  liberties  of  freemen.  And  the 
fact  that  a  measure  which  pushed  the  implied 
powers  of  Congress  to  their  utmost  limits  (in 
re  Booth,  3  Wisconsin,  1,)  should  have  been 
vindicated  by  strict  as  well  as  by  liberal  in¬ 
terpreters  of  the  Constitution,  is  a  remarka¬ 
ble  instance  of  the  support  which  men  of  all 


parties  have  given  in  turn  to  the  great  con¬ 
stitutional  truth,  that  the  authority  of  the 
government  of  the  United  States  has  no  limits, 
short  of  the  effectual  attainment  of  the  objects 
which  have  been  intrusted  to  it  by  the  Consti¬ 
tution. 

The  point  decided  in  McCulloch  v.  the 
State  of  Maryland,  arose  not  long  afterwards 
in  another  form,  in  Anderson  v.  Dunn,  6 
Wheat.  134,  where  the  defendant  pleaded  a 
commitment  by  the  House  of  Representatives 
for  a  contempt,  in  bar  to  an  action  for  an  as¬ 
sault  and  false  imprisonment  brought  by  the 
plaintiff.  The  validity  of  this  defence  was 
impugned  on  the  ground,  that  neither  branch 
of  the  Legislature  was  expressly  authorized  to 
punish  for  contempt  except  when  committed 
by  its  own  members,  and  that  in  the  absence 
of  express  authority  none  could  be  implied  in 
face  of  the  reservation  of  all  powers  not  given 
to  the  people  and  the  States,  and  the  manifest 
intention  that  judicial  authority  should  be  ex¬ 
ercised  only  by  the  courts.  In  delivering  the 
opinion  of  the  court,  Mr.  Justice  Johnson 
held  that  no  power  had  been  conferred  ex¬ 
pressly  by  the  Constitution  on  either  House 
to  punish  for  contempt,  nor  was  any  such 
power  vested  in  express  terms  in  the  govern¬ 
ment  of  the  United  States  or  any  of  its  de¬ 
partments,  and  that  the  authority  on  which 
the  defendant  relied  must  be  sought  in  impli¬ 
cation.  But  that  there  was  not  in  the  whole 
Constitution  a  grant  of  power,  which  did  not 
draw  with  it  other  powers  not  expressed,  but 
vital  to  its  exercise,  and  that  as  it  was  the 
duty  of  Congress  to  give  every  subject  a  full 
and  unbiassed  consideration,  they  were  neces¬ 
sarily  authorized  to  inflict  punishment  on 
every  one  who  interfered  with  the  order  and 
dignity  of  their  deliberations. 

It  may  therefore  be  considered  as  estab¬ 
lished,  that  powers  which  are  not  expressed 
in  the  Constitution,  may  be  used  constitution¬ 
ally  as  means  for  the  execution  of  those 
which  are  ;  that  the  necessity  which  justifies 
their  use  need  not  be  absolute,  but  may  arise 
from  the  duty  of  performing  the  functions  of 
government  in  the  best  and  most  effectual 
way;  and  that  when  it  becomes  requisite  to 
choose  between  different  modes  of  effecting  an 
indispensable  object,  that  which  is  chosen 
will  not  be  unnecessary  or  illegal,  because 
some  other  might  in  the  opinion  of  the  Court 
before  which  the  question  is  subsequently 
brought,  have  been  better  suited  to  the  pur¬ 
pose. 

If  we  now  turn  from  these  principles  to  the 
inquiry  whether  the  law  of  Congress,  declar¬ 
ing  that  Treasury  notes  are  lawful  money  of 
the  United  States,  is  expressly  or  impliedly 
authorized  by  the  Constitution,  our  attention 
will  naturally  be  drawn  to  the  clause  by  which 
Congress  are  empowered  “to  coin  money  and 
declare  the  value  thereof,  and  of  foreign  coin.” 
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This  language  may  be  thought  to  want  clear¬ 
ness  and  precision,  and  leaves  room  for  an 
lrgument  on  either  side  of  the  question. 

if  the  Constitution  had  said  that  Congress 
might  make  or  issue  money,  and  declare  the 
value  thereof,  the  term  “  money”  would  have 
borne  its  most  general  signification,  and  in¬ 
cluded  paper  money  as  well  as  coin.  If  it 
had  said  that  coin  might  be  stamped  or  issued, 
and  its  value  declared,  there  could  have  been 
no  reasonable  doubt  that  a  metallic  aud  not  a 
paper  currency  was  intended.  But  the  use 
of  a  general  term  to  describe  the  object,  at¬ 
tended  by  the  designation  of  a  specific  means, 
makes  it  more  or  less  questionable  whether 
the  end  is  to  be  narrowed  by  the  means,  or 
the  means  enlarged  to  meet  the  end.  The 
language  of  Daniel,  J.  in  Fox  v.  The  United 
(States,  5  Howard,  410,  413,  might  convey  the 
idea,  that  coining  is  synonymous  with  stamp¬ 
ing,  and  that  the  “  standard  of  value”  may  be 
impressed  on  any  material  that  may  be  se¬ 
lected  by  Congress.  Much  might  be  said  on 
a  point  about  which  the  opinions  of  many 
competent  persons  differ,  but  I  do  not  think 
it  necessary  to  pursue  this  branch  of  the  ar¬ 
gument  further,  because  the  power  to  issue 
paper  money  results,  as  I  shall  endeavor  to 
show  hereafter,  from  other  parts  of  the  Con¬ 
stitution,  if  not  given  specifically  by  this. 

By  the  third  clause  of  the  seventh  section 
of  the  first  article  of  that  instrument,  Con¬ 
gress  is  authorized  to  “regulate  commerce 
with  foreign  nations,  among  the  several  States,  ! 
and  with  the  Indian  tribes.”  So  vast  is  the 
subject  of  this  power,  and  so  much  does  it 
comprise,  that  its  limits  cannot  well  be  de¬ 
fined  without  the  risk  of  excluding  something 
that  may  in  some  form,  or  at  some  time,  de¬ 
serve  to  be  included.  (See  the  United  States 
v.  Marigold,  9  Howard,  560,  566.)  It  is 
given  in  the  largest  and  most  liberal  terms, 
without  restriction  or  limitation,  and  has  been 
interpreted  and  applied  with  adequate  if  not 
with  equal  liberality.  It  confessedly  and  di-  - 
rectly  includes  traffic,  the  sale  and  exchange 
of  commodities,  but  also  extends  to  the  means 
by  which  traffic  is  carried  on.  Every  species  of 
commercial  intercourse,  is  within  itslimits,  and 
they  comprehend  trade  among  the  States  as 
well  as  with  foreign  nations.  It  is  complete  in 
itself,  acknowledging  no  limitations  other  than 
those  which  the  Constitution  prescribes,  and 
does  not  stop  at  the  boundaries  of  the  States, 
but  may  be  exercised  within  as  well  as  with-! 
out  their  jurisdictional  lines  ;  The  Commis¬ 
sioners  of  Pilotage  v.  The  Steamboat  Cuba, 
28  Alabama  Rep.  185  ;  Pennsylvania  v.  The 
Wheeling  Bridge  Co.  18  Howard,  429. 

These  principles  were  established  by  Chief 
J.  Marshall  in  Gibbons  v.  Ogden,  9  Wheaton 
1,  189,  193  ;  and  he  also  held  that  commerce, 
as  the  word  is  used  in  the  Constitution,  is  a 
unit,  every  part  of  which  is  indicated  by  the 


term,  and  that  its  meaning  must  be  the  same 
throughout  the  sentence,  in  the  absence  of 
some  plain,  intelligible  cause  of  change. 

Whether  the  power  to  regulate  commerce 
comprehends  each  of  the  isolated  transactions 
of  which  trade  is  necessarily  made  up,  and 
would  justify  the  enactment  of  a  code  embra¬ 
cing  all  commercial  contracts,  between  the 
citizens  of  different  States  and  with  other 
countries,  is  a  point  which  has  not  been  judi¬ 
cially  decided  ;  although  the  expediency  of 
such  legislation  would  seem  to  be  more  ques¬ 
tionable  than  its  constitutionality.  But  there 
can  be  no  doubt  that  the  authority  of  the  Uni¬ 
ted  States  is  supreme  over  commerce  in  the 
aggregate,  and  the  means  by  which  the  ope- 
I  rations  of  commerce  are  prosecuted,  and  that 
|  the  commercial  intercourse  of  the  States  with 
each  other  and  with  foreign  nations,  must  be 
in  due  subordination  to  the  rules  which  may, 
from  time  to  time,  be  prescribed  by  Congress; 
Corfield  v.  Coryell,  4  W.  C.  B.  371.  As  ships 
are  among  the  most  important  means  of  com¬ 
merce,  the  legislative  power  of  the  general 
government  has  been  largely  exercised  over 
shipping,  for  the  purpose  not  only  of  ascer¬ 
taining  the  national  character  of  the  vessels 
of  which  it  is  composed,  but  for  that  of  defin¬ 
ing  the  relations  between  the  master  and  crew, 
and  preserving  discipline  and  good  order, 
while  in  port,  and  during  the  course  of  the 
voyage.  As  soon,  and,  indeed,  for  some  pur¬ 
poses,  before  a  ship  is  launched,  it  comes 
within  the  jurisdiction  of  Congress,  who  may 
require  her  to  be  registered,  and  prescribe  the 
mode  and  place  in  which  the  registry  shall  be 
made,  control  the  plan  and  details  of  her  con¬ 
struction  and  equipment,  declare  the  manner 
in  which  the  contracts  of  the  crew  shall  be 
drawn,  eularge  or  limit  the  authority  of  the 
master  over  the  seamen,  affix  penalties  for 
desertion  and  enforce  them  summarily,  declare 
that  the  bill  of  sale,  or  instrument  by  which 
the  title  is  conveyed,  shall  be  recorded,  under 
the  penalty  of  being  void,  and  finally,  pre¬ 
scribe  the  conditions  under  which  every  vessel 
that  leaves  the  shores  of  the  United  States 
must  sail,  if  it  sails  at  all,  or  retain  it  in 
port  by  an  embargo  or  suspension  of  commer¬ 
cial  intercourse  of  indefinite  duration.  These 
powers  have,  in  various  forms,  been  exercised 
from  the  outset  of  the  government;  most  of 
them  have  received  the  sanction  of  the  courts; 
and  they  all  form  part  of  the  well-recognized 
and  generally  conceded  authority  of  Congress. 

These  statutes  afford  a  striking  example  of 
the  general  proposition  that  powers  not  given 
expressly  by  the  Constitution,  and  which 
could  not  be  used  exclusively  for  the  attain¬ 
ment  of  their  immediate  results,  may,  not¬ 
withstanding,  be  employed  as  means  for  the 
execution  of  other  powers  which  would  other¬ 
wise  remain  ineffectual.  The  right  to  pre¬ 
scribe  the  nature  and  order  of  proof,  and  say 
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by  what  means  title  shall  be  conveyed  and 
evidenced,  resides  in  the  States,  and  not  in 
the  general  government,  which  has  no  juris¬ 
diction,  either  by  the  express  words  or  under 
the  general  scope  and  intent  of  the  Constitu¬ 
tion,  over  the  right  of  property  to  lands  or 
chattels,  when  viewed  alone  and  independent¬ 
ly  of  its  relation  to  other  objects;  and  this  is 
as  true  of  a  ship  as  it  is  of  a  house  or  car¬ 
riage.  But  when  title  is  involved,  although 
incidentally,  in  any  of  the  subjects  over  which 
the  power  of  Congress  extends,  Congress  will 
not  be  obliged  to  pause,  merely  because  it 
cannot  proceed  without  exercising  authority 
over  title.  A  public  and  certain  means  of 
knowing  to  whom  a  vessel  belongs,  tends,  as 
long  experience  has  shown,  to  facilitate  the 
due  regulation  of  the  vessel  as  an  instrument 
of  commerce,  and  a  law  with  regard  to  the 
right  of  property  in  shipping,  may,  conse¬ 
quently,  be  valid,  which  would  have  been  void 
if  it  related  to  chattels  of  n  different  descrip¬ 
tion  ;  Shaw  v  M‘Candless,  36  Mississippi, 
296 ;  Mitchell  v.  Steelman,  8  California,  363. 
(See  the  argument  of  counsel  in  Augusta  v. 
Earle,  13  Peters,  519,  531  ) 

What  has  been  said  of  shipping  applies,  in 
a  greater  or  less  degree  to  everything  which 
constitutes  a  means  of  commercial  intercourse, 
or  on  which  the  operations  of  trade  depend 
for  success  and  safety.  Commerce  cannot  be 
well  or  safely  prosecuted  without  signalling 
the  dangers  that  lie  in  the  path  of  the  mari¬ 
ner  by  buoys,  guiding  him  through  the  obscu¬ 
rity  of  the  night  by  beacons,  facilitating  the 
entrance  of  his  vessel  into  port,  by  the  remo¬ 
val  of  obstructions,  and  protecting  it  while 
there  by  piers  and  breakwaters  ;  and  hence 
the  expenditure  of  money  for  these  purposes 
is  confessedly  within  the  implied  powers  of 
Congress,  although  not  given  expressly,  nor 
absolutely  necessary  for  the  regulation  of 
trade.  (Hamilton’s  Works,  vol.  1,  120.) 

Of  all  that  goes  to  make  up  the  sum,  or 
contributes  to  the  successful  prosecution  of 
commerce,  nothing  is  so  important  as  the  cir¬ 
culating  medium,  in  which  every  form  of 
traffic  that  rises  above  the  level  of  barter, 
must  be  carried  on,  without  which  it  would 
be  impossible  to  buy  or  sell;  to  remit  the 
capital  requisite  for  commercial  operations  to 
the  points  where  it  is  wanted,  or  bring  the 
profits  of  successful  speculation  home  in 
safety.  All  commercial  transactions  pre-sup- 
pose  some  standard  of  value,  to  which  the 
value  of  everything  else  may  be  referred,  and 
trade  cannot  be  prosecuted  in  the  form  in 
which  it  exists  among  civilized  nations,  in  the 
absence  of  such  a  criterion,  nor  unless  it  is 
sufficiently  fixed  and  certain  to  answer  the 
purpose  for  which  it  is  designed.  Every  effort 
to  give  regularity  to  trade,  which  fails  to 
provide  for  this  capital  point  must  be  in  vain, 
and  ieave  confusion  behind  it  instead  of  order. 


The  commercial  legislation  of  Congress  has 
hitherto  been  chiefly  directed  to  navigation, 
not  because  it  is  more,  but  because  it  is  as 
much  a  part  of  commerce  as  buying  and  sel¬ 
ling  ;  Gibbons  v  Ogden,  9  Wheat.  1,  1911. 
But  the  laws  that  have  been  passed  to  secure 
the  safe  passage  of  the  ship  and  cargo  across 
the  ocean,  would  be  of  little  value  if  there 
were  no  established  currency  at  the  port  of 
destination,  and  have  their  complement  in 
others  regulating  the  medium  in  which  the 
sale  of  the  goods  is  to  be  made  after  they 
arrive. 

No  clause  in  the  Constitution  speaks  of 
buoys  or  beacons;  express  authority  to  erect 
lighthouses  is  as  much  wanting  as  to  create 
corporations ;  lighthouses  and  buoys,  al¬ 
though  facilitating  navigation  and  indirectly 
conducive  to  commerce,  do  not,  like  money, 
enter  into  trade,  and  form  the  spring  of  com¬ 
mercial  operations;  and  it  would  seem  impos¬ 
sible  to  hold  that  lighthouses  and  banks  are 
within  the  power  to  regulate  trade,  and  yet 
maintain  that  the  currency  falls  without  it 
and  cannot  be  issued  and  controlled  by  Con¬ 
gress.  Hamilton’s  Works,  vol.  1,  120,  144. 

In  order  to  test  the  proposition  that  a  cur¬ 
rency  of  some  sort  is  essential  to  trade,  and 
that  the  power  of  Congress  to  regulate  trade 
cannot  be  exercised  effectually  without  regu¬ 
lating  the  circulating  medium,  let  it  be  sup¬ 
posed  that  the  coinage  of  money  was  not  au¬ 
thorized  in  terms,  and  that  in  consequence  of 
the  unwillingness  of  the  Legislature  to  exer¬ 
cise  an  implied  in  the  absence  of  all  express 
power,  such  a  state  of  things  had  arisen  in 
this  country  as  prevailed  in  England  during 
the  reign  of  William  and  Mary,  when  no  man 
who  sold  could  be  sure  of  receiving  the  price 
in  a  form  that  would  enable  him  to  go  into  the 
market  and  buy ;  when  no  man  who  bought 
could  reasonably  hope  to  be  able  to  give  any¬ 
thing  in  payment  that  the  vendor  would  be 
willing  to  receive;  when  exchange  was  so 
much  deranged  as  to  interpose  an  almost  in¬ 
superable  obstacle  in  the  way  of  trade  be¬ 
tween  different  parts  of  the  kingdom  and  with 
foreign  countries  ;  when,  in  short,  it  might, 
in  the  epigrammatic  language  of  Macaulay, 
“  be  doubted  whether  all  the  misery  that  had 
been  inflicted  on  the  English  people,  in  a 
quarter  of  a  century,  by  bad  Kings,  bad  Min¬ 
isters,  bad  Parliaments  and  bad  judges,  was 
equal  to  the  misery  caused  in  a  single  year 
by  bad  crowns  and  bad  shillings.”  If  under 
circumstances  such  as  these,  but  with  the 
additional  aggravation  that,  from  the  want  of 
all  rule  on  the  subject,  there  was  not  only  no 
good  money,  but  no  legal  criterion  by  whichj 
the  deficiency  in  value  of  bad  money  could  be 
estimated,  Congress  had  proposed  to  remedy 
the  universal  disorder  by  coining  money,  or 
establishing  a  uniform  circulating  medium  ini: 
some  other  way,  the  constitutionality  of  the 
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leasure  would,  in  all  probability,  have  pass- 
i  without  a  question,  in  view  not  only  o?  its 
ecessity  and  expediency,  but  of  the  manifest 
npossibility  of  regulating  commerce  without 
iving  certainty  and  stability  to  an  element 
rhich  is,  more  than  any  other,  essential  to  j 
ae  safety  and  regularity  of  commercial 
transactions.  In  the  language  of  Webster,  ! 
The  regulation  of  money  is,  not  so  much  an 
aference  from  the  commercial  power  con- 
erred  on  Congress,  as  it  is  a  part  of  it.  Mo-  ! 
iey  is  one  of  the  things,  without  which,  in 
oodern  times,  we  can  form  no  idea  of  com-  1 
oerce.”  Webster’s  Works,  vol.  4,  339.  (See  i 
'he  United  States  v.  Marigold,  9  Howard, 
.60,  566  )  j 

The  impracticability  of  regulatingcommerce 
vithout  providing  for  the  regulation  of  the  | 
surrency,  is  even  more  clearly  apparent  with  | 
•eference  to  trade  among  the  States,  than  1 
vhen  that  with  foreign  nations  is  alone  in 
question.  Exchange  is  a  necessary  means  of 
;rade  between  places  at  a  distance  from  each 
ither,  and  cannot  undergo  any  considerable 
irnount  of  fluctuation  without  disturbing  the 
:elations  between  debtor  and  creditor,  and 
iestroying  the  confidence  which  lies  at  the 
’oundation  of  commercial  intercourse.  Ac- 
3ordingly  exchange,  and  the  bills  and  drafts 
by  which  the  operations  of  exchange  are 
effected,  must  be  presumed  to  be  subject  to 
the  constitutional  power  of  Congress.  (Ham¬ 
ilton’s  Works,  vol.  1,134.)  As  exchange  is 
but  another  name  for  the  sale  of  a  debt  due  in 
one  place  for  value  in  some  other,  it  must 
necessarily  be  attended  with  loss  and  difficul¬ 
ty,  unless  the  local  currency  is  the  same  in  j 
both,  or  governed  by  some  common  rule,  and 
every  branch  of  internal  commerce  has  been 
repeatedly  disordered  during  tbe  last  fifty 
years,  from  the  want  of  the  uniform  circula¬ 
ting  medium,  which  the  government  of  the 
United  States  has  at  length  supplied.  The 
bank  notes  which  had  supplanted  specie, 
might  pass  current  in  the  place  where  they 
were  issued,  but  ceased  to  be  money,  and  be¬ 
came  articles  of  merchandise  at  a  distance,  J 
and  the  inconvenience  which  this  occasioned 
was  felt  by  every  one  who  had  debts  to  pay 
or  purchases  to  make  in  another  part  of  the  ; 
Union.  The  necessity  for  preventing  or  re¬ 
medying  these  evils,  was  one  of  the  grounds 
on  which  the  constitutionality  of  a  National 
Bank  was  vindicated  by  Hamilton,  and  the 
argument  applies  with  equal,  if  not  with 
greater  force,  in  the  case  now  before  us. 
For  if  Congress  could,  as  the  first  Secretary 
of  the  Treasury  held,  incorporate  a  bank, 
with  a  view  to  the  creation  of  a  convenient 
medium  of  exchange  between  the  States,  and 
preventing  the  displacement  of  the  metals, 
they  may  obviously  accomplish  the  same  ob¬ 
ject  directly,  instead  of  acting  through  the 
channel  of  a  corporation.  (See  Madison’s 


Messages  to  Congress,  Dec.  5,  1815,  Dec  3, 
1816. j)  “Money  is  the  very  hinge  on  which 
Commerce  turns.  And  this  does  not  mean 
merely  gold  and  silver.  Many  other  things 
have  served  to  the  purpose  with  different  de¬ 
grees  of  utility.  Paper  has  been  extensively 
employed.  It  cannot,  therefore,  be  admitted, 
with  the  Attorney  General,  that  the  regula¬ 
tion  of  trade  between  the  States,  as  it  con¬ 
cerns  the  medium  of  circulation  and  exchange, 
ought  to  be  considered  as  confined  to  coin.  It 
is  even  supposable  that  the  whole  or  greater 
part  of  the  coin  of  the  country  might  be  car¬ 
ried  out  of  it.”  (Hamilton’s  Works,  vol.  1, 
page  144.)  What  was  thus  foreshadowed, 
subsequently,  as  we  all  know,  occurred.  Bank 
notes  took,  in  consequence  of  the  legislation 
of  the  States,  the  place  of  coin,  and  the  power 
to  regulate  commerce  being  necessarily  co-ex- 
tensive  with  the  medium  in  which  commercial 
operations  are  performed,  and  enlarging  as 
that  varies,  must  be  exercised,  with  reference 
to  tbe  species  of  circulation  with  which  the 
channels  of  trade  are  actually  filled.  If 
Congress  has  the  power  to  regulate  commerce, 
it  must  have  a  control  over  that,  whatever  it 
may  be,  by  which  commerce  is  actually  car¬ 
ried  on.  Whether  that  may  be  coin  or  paper, 
if,  in  fact,  it  has  become  the  actual  agent  or 
instrument  in  the  performance  of  commercial 
transactions,  it  necessarily  thereby  becomes 
subject  to  the  control  and  regulation  of  Con¬ 
gress.”  Mr.  Webster’s  Speech  on  the  cur¬ 
rency,  Sept.  28,  1837  ;  Webster’s  Works,  vol. 
4,  324,  339. 

The  power  to  regulate  commerce  is,  how¬ 
ever,  far  from  being  the  only  one  which  in¬ 
volves  the  currency  so  directly,  as  to  render 
the  creation  and  regulation  of  money  a  neces¬ 
sary  condition  of  its  exercise.  A  government 
authorized,  and,  when  the  occasion  requires 
it,  bound  to  raise  and  maintain  armies,  to 
build  and  fit  out  fleets,  to  pay  the  salaries  of 
legislators,  ambassadors,  clerks,  and  other 
public  functionaries,  and  to  raise  money  by 
taxation,  and,  if  necessary,  by  loans,  to  meet 
these  and  the  various  other  expenses  which 
the  civil  and  military  administration  of  go¬ 
vernment  demands,  is,  by  an  implication 
which  cannot  be  withstood,  also  authorized  to 
create  and  issue  money,  as  the  one  indispensa¬ 
ble  means,  without  which  its  express  autho¬ 
rity  must  remain  a  dead  letter.  No  tax  can, 
for  instance,  be  laid  or  collected,  without 
some  standard  according  to  which  it  is  to  be 
paid,  and  the  establishment  of  a  currency  is, 
therefore,  an  essential  pre-requisite  to  raising 
money  by  taxation.  If  it  be  said  that  taxes 
might  be  laid  in  kind,  or  paid  in  the  foreign 
coin  which  would  flow  in,  if  no  currency  were 
provided  by  law,  the  answer  is,  that  this 
would  be  attended  with  too  many  inconveni¬ 
ences  to  be  adopted  in  practice,  and,  there- 
,  fore,  cannot  be  supposed  to  have  been  con- 
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templated  by  the  framers  of  the  Constitution. 
“  To  designate  or  appoint  the  money  in  which 
taxes  are  to  be  paid  is,  therefore,  not  only  a 
proper,  but  a  necessary  exercise  of  the  power 
of  collecting  them.”  (Hamilton’s  Works,  vol. 
1,  p.  138.)  In  like  manner  the  defence  of  the 
country  in  war  is  the  first  duty  of  the  govern¬ 
ment,  as  it  is  the  chief  virtue  of  the  citizen  ; 
and  when  a  duty  of  so  much  moment  is  en¬ 
joined,  the  means  for  its  performance  must  be 
presumed  to  be  given.  It  were  needless  to 
enlarge  on  the  self-evident  proposition  that 
money,  always  a  chief  element  and  means  of 
success  in  war,  has  now  been  made  doubly  so 
by  the  advance  of  science  ;  but  it  is  impor¬ 
tant  to  observe  that  no  great  and  protracted 
war  has  been  waged  in  modern  times  without 
a  recourse  to  loans,  and  that  loans  cannot  be 
effected  without  a  full  and  abundant  supply 
of  money.  A  country  obliged  to  rely  at  such 
a  crisis  for  an  element  so  essential  as  the  cur¬ 
rency,  on  a  casual  supply  from  abroad,  or  the 
good-will  of  corporations  or  bankers,  over 
whom  it  had  no  control  at  home,  would  find 
itself  powerless  in  the  hour  of  danger,  and 
might  perish  in  the  first  severe  trial  to  which 
it  was  exposed.  This  is  the  more  true  because 
credit  fails  and  money  disappears  from  its 
accustomed  channels,  at  the  approach  of  war 
and  insurrection,  and  the  facilities  for  obtain¬ 
ing  money  diminish  as  the  need  of  it  is  greater. 
This  evil,  which  rose  to  an  alarming  height 
during  the  war  of  1812,  with  England,  was 
pointed  out,  and  the  remedy  which  Congress 
has  recently  applied,  indicated  by  Mr  Cal¬ 
houn,  in  a  speech  cited  and  relied  upon  by  the 
New  York  Court  of  Appeals,  in  the  recent 
case  of  Meyer  v.  Roosevelt. 

The  conception  of  a  government  charged 
with  the  task  of  promoting  the  general  wel¬ 
fare  in  peace,  and  providing  for  the  public 
safety  in  war,  without  the  right  to  create  a 
currency,  or  regulate  its  value  when  created, 
is  therefore  an  essentially  false  conception, 
which  the  statesmen  who  formed  the  Consti¬ 
tution  would  have  disavowed,  and  will  be 
abandoned  by  all  who  reflect  on  the  conse¬ 
quences  that  would  flow  from  its  adoption. 
The  nation  is  threatened  with  a  war ;  large 
sums  are  wanted  on  a  sudden  to  make  the 
requisite  preparations  ;  taxes  are  laid  for  the 
purpose,  but  it  requires  time  to  obtain  the 
benefit  of  them  ;  anticipation  is  indispensable. 
With  the  power  to  issue  money,  the  supply 
can  at  once  be  had  ;  if  there  be  none,  loans 
must  be  sought  from  individuals  ;  the  progress 
of  these  is  often  too  slow  for  the  exigency.  In 
some  situations  they  are  not  practicable  at 
all.  Frequently  when  they  are,  it  is  of 
great  consequence  to  be  able  to  anticipate  the 
product  of  them  by  a  recourse  to  the  credit  of 
the  government  in  another  form. 

The  truth  and  force  of  this  illustration, 
borrowed,  with  a  change  of  application,  from 


the  works  of  Hamilton,  will  be  admitted  by 
all  who,  having  witnessed  the  events  of  the 
last  three  years,  know  that  the  country  could 
not  have  escaped  from  the  sudden  and  immi¬ 
nent  peril  in  which  it  was  placed  by  the  out¬ 
break  of  the  rebellion,  but  for  the  power  of 
anticipating  its  resources,  and  obtaining  the 
command  of  the  money  market,  by  issuing  a 
currency  which  it  could  control,  and  that 
could  not  be  controlled  by  others.  And  the 
general  proposition  that  the  power  of  the  Uni¬ 
ted  States  to  declare  war,  carries  with  it  an 
implied  authority  to  create  a  circulating  me¬ 
dium  as  an  indispensable  means,  under  which 
Congress  may  issue  either  paper  money  or 
specie,  as  it  thinks  proper,  is  fully  sustained 
by  the  recent  decision  of  the  New  York  Court 
of  Appeals,  in  the  case  of  Meyer  v.  Roose-i 
velt. 

It  was,  however,  remarked  during  the 
course  of  the  argument,  that  the  right  to  rea¬ 
son  from  the  duties  imposed  by  the  Constitu¬ 
tion,  to  the  means  necessary  for  their  fulfil¬ 
ment,  exists  only  when  the  Constitution  is 
silent,  and  that  the  clause  by  which  Congress 
is  explicitly  authorized  to  coin  money,  shows 
that  there  was  no  intention  to  sanction  the 
creation  of  a  currency  in  any  other  form.  But 
although  the  maxim  “  expressio  unius  est  exclu- 
sio  alterius ”  should  be  allowed  all  the  weight 
that  it  can  legitimately  have,  it  is  but  one 
of  many  guides  to  the  interpretation  of  in¬ 
struments,  and  only  applies  when  the  inten¬ 
tion,  evinced  by  the  express  words,  is  incon¬ 
sistent  with  the  implication,  which  would 
arise  if  they  were  not  employed.  When 
parties  are  dealing  at  arm’s  length,  each,  pre¬ 
sumably,  intending  to  get  as  much  and  give 
as  little  as  he  can,  it  may  be  just  to  infer 
that  words  of  designation  or  indication  are 
also  words  of  limitation,  and  exclude  every¬ 
thing  which  they  do  not  sanction;  although 
even  here  the  rule  has  many  exceptions. 
But  when  the  object  of  an  instrument  is  to 
confer  a  power  for  beneficial  purposes,  when 
it  has  its  origin  solely  in  the  will  of  the  gran¬ 
tor,  and  his  good  is  the  end  in  view,  the  desig¬ 
nation  of  one  mode  of  accomplishing  its  object 
will  not  preclude  a  recourse  to  others.  This 
is  especially  true  when  the  grant  is  made  by 
a  people  and  designed  to  create  a  represen¬ 
tative  government,  controlled  by  their  voice, 
and  exercising  its  authority  for  their  benefit, 
because  the  subject  of  the  gift  would  be  use¬ 
less  if  retained,  and  must  be  placed  in  trust 
in  order  to  be  valuable  to  the  givers;  Gib¬ 
bons  v.  Ogden,  9  Wheat.  1,  189. 

A  liberal  interpretation  is,  therefore,  the 
only  true  one,  under  such  circumstances,  par¬ 
ticularly  when  it  is  remembered  that  the  Con¬ 
stitution  was  intended,  like  Magna  Charta, 
“  to  live  and  take  effect  in  all  successions  of 
ages  forever;”  (2d  Institutes,  2;)  and,  con¬ 
sequently,  “  to  be  adapted  to  the  various 
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.  rises  of  human  affairs.”  “  To  have  pre- 
:  rribed  tLe  means  by  which  the  government 
j  lould  in  all  future  time  execute  its  powers, 
ould  have  been  an  unwise  attempt  to  provide 
,  y  immutable  rules  for  exigencies  which,  if 
f  >reseen  at  all,  must  have  been  foreseen  but 
,  imly,  and  which  can  best  be  provided  for  as 
|  bey  occur.”  M‘Culloch  v.  The  State  of  Ma- 
yland,  4  Wheat.  306-405.  All  that  can 
afely  be  inferred  in  the  case  of  such  an  in- 
trument,  from  an  authorization  to  use  a 
articular  means,  is  not  that  other  means  are 
orbidden,  but  that  this  should,  if  the  case 
equires  it,  be  used.  Prima  facie  affirmative 
rords  enable  ;  they  cannot,  unless  imperative, 
irohibit.  If,  indeed,  the  express  authority  is 
he  only  one,  and  there  is  no  express  or  im- 
>lied  power  elsewhere,  it  must  be  pursued, 
md  every  step  beyond  its  limits  will  be  void. 
3ut  it  will  not  create  a  disability  by  implica- 
ion,  or  take  from  other  powers  the  scope 
vhich  they  would  have  if  standing  alone.  If, 
,herefore,  Congress  could  legally  establish  a 
surrency,  and  decide  upon  its  nature,  by  vir- 
ue  of  their  power  to  regulate  commerce,  wage 
var,  and  levy  taxes,  they  may  do  so  notwith¬ 
standing  the  express  authority  conferred  upon 
hem  to  coin  money. 

The  powers  of  government  are  in  a  great 
legree  co-extensive ;  they  cannot  be  divided 
ay  sharp  and  arbitrary  lines,  and  much  that 
oelongs  ordinarily  to  one,  may  be  found,  at 
some  time  and  for  some  purposes,  to  belong 
i  appropriately  to  another.  Hence,  although 
[the  gift  of  a  power  will  not  confer  an  autho¬ 
rity  not  appropriate  to  it,  and  appertaining  to 
[a  power  of  a  different  description,  still,  when 
a  power  is  given,  no  part  of  the  authority  ne¬ 
cessary  to  its  execution  should  be  presumed 
to  have  been  withheld,  merely  because  it  also 
falls  within  the  limits  of  some  other  power 
which  is  not  given  in  terms,  or  is  only  given 
partially.  And  while  some  of  the  functions  of 
government,  as  for  instance  that  of  public 
education,  conduce  directly  to  the  general 
good,  which  is  the  ultimate  end  of  all ;  others, 
like  the  power  of  taxation,  are  useful  only  as 
furnishing  the  means  by  which  the  operations 
of  government  must  be  performed.  But  the 
greater  number  hold  an  intermediate  position, 
and  are  primary  or  subsidiary,  means  or  ends 
according  to  circumstances.  “  Many  parti¬ 
cular  means  are  involved  in  the  general  means 
necessary  to  carry  into  effect  the  powers 
granted  by  the  Constitution,  and  when  this  is 
the  case,  the  general  means  become  the  end, 
and  the  smaller  objects  the  means.”  Even, 
therefore,  if  Congress  could  only  use  one 
means — that  of  coinage — when  the  creation  of 
a  currency  is  the  sole,  as  well  as  the  immedi¬ 
ate  object,  it  would  not  follow  that  no  other 
means  could  be  resorted  to,  when  the  object 
is  to  create  a  currency,  not  for  its  own  sake, 
but  with  a  view  to  the  execution  of  other 


powers  that  must  otherwise  fail.  This  con¬ 
clusion  derives  additional  strength  from  the 
reflection,  that  when  the  government  was  es¬ 
tablished  the  currency  consisted  almost  exclu¬ 
sively  of  specie;  the  States  were  forbidden  to 
issue  bills  of  credit;  and  there  were  probably 
few  persons  who  anticipated  that  bank-notes 
would,  through  State  legislation,  become  the 
chief  circulating  medium  of  the  country,  and 
the  only  one  at  the  command  either  of  indi¬ 
viduals  or  the  government,  during  the  period¬ 
ical  suspensions  of  specie  payments.  And  the 
framers  of  the  Constitution  may  be  supposed 
to  have  intended,  that  so  long  as  the  state  of 
affairs  which  prevailed  in  their  time  remained 
unchanged,  the  legal  character  of  money 
should  belong  exclusively  to  coin.  But  they 
must  at  the  same  time,  as  men  who  have  gone 
j  through  the  vicissitudes  of  the  Revolution, 

|  have  been  aware  that  the  currency  must,  like 
I  other  things,  be  adapted  to  circumstances, 
and  that  the  safety  of  the  country  might,  at 
some  period  in  the  unkuown  future,  demand 
measures  that  would  not  be  advisable  in  ordi¬ 
nary  times.  They  knew  that  the  loss  occa¬ 
sioned  by  Continental  money,  had  been  the 
price  paid  for  the  liberation  of  the  country 
from  England,  and  that  their  posterity  would 
be  willing  to  renew  the  sacrifice,  if  necessary 
for  the  safety  of'  the  nation.  Hence,  in  all 
probability,  a  determination  on  their  part  not 
to  carry  the  express  power  of  Congress  over 
the  currency  beyond  the  coinage  of  specie, 
and  yet  leave  the  implied  power  to  create  and 
issue  money  in  an}'  form  that  the  performance 
of  the  functions  of  the  government  might  ulti¬ 
mately  demand,  in  full  force,  and  unembar¬ 
rassed  by  restrictions.  If  such  was  their 
design,  the  result  has  shown  it  to  be  emi¬ 
nently  wise,  because  an  authority  confined  to 
specie  would  be  of  comparatively  little  value 
in  a  nation  where  notes  not  unfrequently  con¬ 
stitute  the  sole  circulating  medium,  and  will 
not,  as  experience  has  shown,  prevent  the 
paper  currency  from  varying  so  much  in  value, 
as  to  throw  a  formidable  obstacle  in  the  way 
of  the  collection  of  the  revenue,  and  the  course 
of  exchange  between  different  sections  of  the 
country. 

But  aside  from  argument,  it  would  seem  to 
be  settled  by  authority,  that  the  gift  of  a  spe¬ 
cific,  express  power  in  the  Constitution  will 
not  rebut  a  well-founded  presumption  in  favor 
of  a  more  general  implied  power  of  a  like  na¬ 
ture,  and  including  the  express  power  within 
its  limits.  The  express  power  of  the  govern¬ 
ment  of  the  United  States  to  inflict  punish¬ 
ment  for  crime,  is  limited  to  “  piracies  and 
felonies  committed  on  the  high  seas,  offences 
against  the  law  of  nations,”  and  to  that  of 
counterfeiting  the  securities  and  current  coin 
of  the  United  States ;  and  vet  there  can  be  no 
doubt  that  every  violation  of  the  laws  of  the 
United  States  may  be  punished  by  Congress 


14 


through  the  Courts  and  the  Executive.  (Mc¬ 
Culloch  v.  State  of  Maryland,  4  Wheat.  316, 
416  ;  The  United  States  v.  Marigold,  9  How¬ 
ard,  560,  568.)  In  like  manner,  although  the 
Senate  and  House  of  Representatives  may  by 
the  express  words  of  the  Constitution  “pun¬ 
ish  a  member  for  disorderly  conduct,”  they 
are  not  thereby  precluded  from  punishing 
contempts  committed  by  third  persons.  An¬ 
derson  v.  Dunn,  6  Wheat.  204.)  Other  in¬ 
stances  might  be  added,  if  time  permitted  the 
enumeration. 

In  the  United  States  v.  Marigold,  the  ex¬ 
press  power  given  in  the  Constitution  “  to 
provide  for  the  punishment  of  counterfeiting 
the  securities  and  current  coin  of  the  United 
States,”  was  held  not  to  deprive  Congress  of 
the  implied  power  to  punish  the  offence  of  ut¬ 
tering  counterfeit  coin,  or  that  of  counterfeit¬ 
ing  the  coin  of  foreign  countries;  and  in  Mc¬ 
Culloch  v.  The  State  of  Maryland,  4  Wheat. 
416,  Chief  Justice  Marshall  said  that  he  would 
be  charged  with  insanity  who  should  contend, 
that  because  the  oath  which  might  be  ex¬ 
acted — that  of  fidelity  to  the  Constitution — 
was  prescribed,  the  legislature  could  not 
superadd  such  other  oath  of  office  as  its 
wisdom  might  suggest.  It  cannot  be  held 
consistently  with  these  authorities,  that  the 
gift  of  a  limited  power,  will  restrain  or  prohibit 
the  use  of  a  larger  authority  conferred  in 
another  part  of  the  instrument  by  implica¬ 
tion. 

It  may,  however,  perhaps  be  said,  that 
conceding  that  trade  cannot  be  successfully 
prosecuted  among  the  different  States  with¬ 
out  some  common  standard  of  value,  and  that 
the  creation  of  a  currency  is  a  first  and  indis¬ 
pensable  step  towards  the  regulation  of  trade, 
still  the  power  to  issue  money  is  an  attribute 
of  sovereignty,  and  the  government  of  the 
United  States  does  not  possess  any  sovereign 
attribute  which  has  not  been  conferred  upon 
it  in  terms.  But  this  argument  overlooks 
that  the  Federal  government  is  within  the 
circle  of  its  functions,  and  with  regard  to  the 
objects  entrusted  to  its  care,  as  fully  and 
completely  sovereign  as  any  government  of 
ancient  or  modern  times.  McCulloch  v.  The 
State  of  Maryland,  316,  403.  If  it  were  not 
so,  it  would  not  answer  the  end  for  which  it 
was  created,  or  be  a  fit  representative  of  the 
people  of  the  United  States  in  their  sovereign 
and  national  capacity.  The  difference  be¬ 
tween  it  and  other  governments  is  not  in  the 
degree  of  its  sovereignty,  which  would  place 
the  American  people,  who  can  only  speak 
through  its  voice,  in  a  position  of  inferiority 
among  the  nations  of  the  earth,  but  that  the 
authority  which  it  possesses  is  limited  to  cer¬ 
tain  objects,  and  cannot  be  exercised  over 
anything  beyond  their  sphere.  Although 
some  powers  have  been  withheld  from  its 
grasp  and  bestowed  elsewhere,  those  which  it 


wields  are  not  in  any  just  sense  of  the  word 
limited,  and  on  the  contrary  extend,  as  far  as' 
maybe  necessary  for  the  accomplishment  of 
the  purposes  for  which  they  were  given J 
This  is  not  only  implied  from  the  whole' 
tenor  of  the  Constitution,  but  directly  as-' 
serted  in  the  clauses  authorizing  Congress  to  I 
pass  all  necessary  and  proper  laws  for  the1 
execution  of  the  powers  of  the  government,' 
and  declaring  the  Constitution  and  the  laws’ 
made  in  pursuance  of  the  Constitution,  to  be' 
the  supreme  law  of  the  land,  notwithstanding' 
anything  to  the  contrary  in  the  Constitutions  " 
or  laws  of  the  States.  (21  Howard,  506,  517  ;in 
2  Black,  620,  632.)  The  legality  of  an  issues 
of  money,  or  of  any  other  measure  which  the  n 
legislature  may  adopt,  depends  not  so  much 
on  the  letter  of  the  Constitution,  as  on  whe-J 
ther  it  is  a  fit  and  necessary  means  for  the  c 
performance  of  the  duties  which  the  Consti-  t 
tution  has  thrown  upon  Congress.  And  the  i 
fact  that  the  measure  in  question  is,  or  im- 1 
plies  the  exercise  of  a  sovereign  attribute,  < 
will  rather  be  an  argument  for  than  against 
its  constitutionality,  because  the  United  States 
are  a  government,  and  governments  act  ’ 
chiefly,  if  not  exclusively,  through  the  attri¬ 
butes  of  sovereignty. 

The  principle  was  stated  and  applied  with 
equal  force  and  clearness  in  the  argument 
prepared  by  Hamilton,  while  Secretary  of  the 
Treasury,  in  obedience  to  the  call  made  by 
Washington  on  the  members  of  his  cabinet,  for 
a  statement  of  their  views  with  regard  to  the 
constitutionality  of  the  Bank  of  the  United 
States:  “The  specified  powers  of  Congress 
are  in  their  nature  sovereign;  it  is  incident 
to  sovereign  power  to  erect  corporations  ;  and 
therefore  Congress  have  a  right,  within  the 
sphere  and  in  relation  to  the  objects  of  their 
power,  to  erect  corporations.”  This  demon¬ 
stration  shows  that  the  power  to  make  all 
necessary  and  proper  laws  for  the  execution 
of  the  powers  of  the  government,  would  have  ' 
resulted  from  the  spirit  of  the  Constitution, 
if  it  had  not  been  conferred  in  terms  ;  and  it 
seems  to  be  a  necessary  corollary  that  Con¬ 
gress  may  make  and  issue  money,  because  the 
power  to  issue  money  is  not  only  an  attribute 
of  sovereignty,  but  an  attribute  which  bears  a 
direct  relation  to  the  powers  specifically  con¬ 
ferred  by  the  Constitution. 

No  one  who  reads  this  incomparable  State 
paper  with  the  attention  which  it  merits,  can 
be  surprised  that  Washington  should  have 
deemed  it  a  conclusive  answer  to  the  objections 
that  had  been  made  to  the  constitutionality 
of  the  Bank  of  the  United  States;  and  the 
course  of  legislation  and  decision  has  since 
amply  vindicated  the  wisdom  of  the  views 
which  it  presents,  and  shown  that  they  are 
the  only  ones,  on  which  the  government  canj 
be  carried  on  and  made  effectual  for  the  pur¬ 
poses  for  which  it  was  established. 
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Grave  objections  may  no  doubt  be  made 
)  any  measure,  that  lays  specie  on  one 
de,  and  substitutes  paper  money  for  coin, 
old  and  silver  are,  agreeably  to  the 
pinion  of  those  most  competent  to  judge 
f  such  matters,  the  only  criterion  of  value 
hat  can  be  relied  on  with  certainty  for 
length  of  time,  and  no  financial  super- 
tructure  can  be  free  from  danger  which  is 
eared  on  any  other  basis.  An  irredeemable 
urrency,  wanting  the  check  of  converti¬ 
bility,  has  a  natural  tendency  towards  excess 
nd  depreciation,  gives  the  debtor  an  undue 
dvantage  over  the  creditor,  and  may  finally 
xercise  a  deleterious  influence  on  the  credit 
f  the  State. 

These  considerations  might  have  been  pro¬ 
perly  addressed  to  the  Legislature.  They 
•an  have  little  influence  here,  where  the  ques- 
ion  is  not  whether  the  act  of  February  25, 
1802,  was  wise,  but  whether  it  is  valid.  If 
he  expediency,  and  not  the  constitutionality 
pf  the  law,  was  to  he  examined,  it  would  be 
necessary  to  remember,  that  the  question 
which  Congress  had  to  decide  was  not  as  to  the 
relative  advantage  of  paper  and  specie,  but 
whether  a  country  where  bank-notes  had 
long  formed  the  chief  circulating  medium, 
and  where  gold  and  silver  were  on  the  eve  of  ; 
disappearing  from  circulation,  under  the 
pressure  of  the  impending  crisis,  should  be 
left  to  the  irredeemable  issues  of  various 
kinds,  and  every  degree  of  depreciation  from 
which  it  had  so  often  suffered  previously,  or 
should  be  supplied  for  the  first  time  in  its 
financial  history,  with  a  uniform  currency, 
bearing  the  same  value  everywhere,  and  ca¬ 
pable  of  carrying  the  nation  through  the 
peril  in  which  it  was  involved.  The  respon¬ 
sibility  of  the  decision  fortunately  rests  else¬ 
where  ;  but  were  I  to  express  my  own  convic¬ 
tion,  it  would  be  that  the  evils  of  an  irre¬ 
deemable  currency  do  not  equal  those  that 
would  have  ensued,  if  the  government  had 
wanted  the  resources  necessary  to  second  the 
courage  and  patriotism  of  the  people. 

In  taking  leave  of  this  difficult  and  contro¬ 
verted  subject,  I  may  add  that  its  very  diffi¬ 
culty,  and  the  uncertainty  which  surrounds 
it  to  many  minds,  should  lead  those  who  in¬ 
cline  to  consider  the  statute  under  considera¬ 
tion  unconstitutional,  to  pause  before  decid¬ 
ing.  There  is  a  presumption  in  favor  of  the 
acts  of  all  public  bodies,  and  the  grounds  on 
which  an  act  of  Congress  is  pronounced  void, 
should  be  so  clear  as  not  to  admit  of  a  reasona¬ 
ble  doubt.  (See  Fletcher  v.  Peck,  6  Cranch,  87, 
128;  Ex  parte  M‘Collum,  1  Cowen,  564 ;  Wel¬ 
lington  v.  The  Petitioners,  16  Pick.  87  ;  Rich 
v  Flanders,  39  New  Hampshire,  304  ;  De¬ 
camp  v.  Eveland,  19  Barbour  81;  Cotton  v 
The  Commissioners  of  Leon  County,  6  Florida, 
610;  Eakin  v.  Raub,  12  S.  &  R.  330,  340.) 
The  transcendent  power  which  the  judiciary 


has  in  this  country,  of  annulling  the  proceed¬ 
ings  of  the  other  departments  of  the  govern¬ 
ment,  is  a  novelty  in  jurisprudence,  (see 
Cooper  v.  Telfair,  4  Pallas,  14,  19,)  and  a 
feature  in  our  political  system  that  has  no 
parallel  elsewhere.  It  does  not  exist  in  Eng¬ 
land,  where  the  constitutionality  of  a  statute 
is  considered  before  its  passage,  and  the 
judges  may  explore  the  meaning,  but  cannot 
question  the  authority  of  Parliament.  In 
order  that  it  should  endure  as  a  protection 
to  the  citizen  here,  it  must  be  exercised  with 
the  caution  due  to  its  momentous  nature, 
and  the  danger  of  overstepping  the  boundary 
which  separates  the  legislative  from  the  ju¬ 
dicial  function.  The  authority  to  pass  a  law 
may  be  inquired  into  by  a  court,  but  the 
wisdom  and  propriety  of  exercising  it  cannot  be 
judicially  examined,  without  a  violation  of  the 
Constitution,  which  is  not  the  less  real  be¬ 
cause  it  does  not  admit  of  a  remedy.  When 
the  Legislature  assumes  a  power  which  has 
been  withheld  from  it  iu  terms,  or  bestowed 
exclusively  on  another  department  of  the  go¬ 
vernment,  the  duty  of  the  judiciary  is  plain, 
and  should  be  performed  without  hesitation. 
The  question  is  then  one  of  law,  and  falls  im¬ 
mediately  within  the  judicial  province.  But 
when  the  validity  of  a  disputed  power,  depends 
upon  its  fitness  or  necessity  as  a  means  for 
the  execution  of  another  power  which  has 
been  given  expressly,  considerations  arise 
that  are  full  of  difficulty  The  necessity  for 
a  law  ordinarily  depends  upon  a  variety  of 
facts  and  circumstances,  which  may  be  pro¬ 
perly  weighed  and  considered  by  a  legislative 
I  assembly,  but  do  not  fall  within  the  sphere  of 
a  court  of  justice.  And  as  the  consideration 
of  questions  of  this  nature  devolves  in  the 
first  instance  upon  the  legislature,  their  de¬ 
cision  ought  not  to  be  overruled  collaterally, 

unless  it  is  not  onlv  erroneous  but  void.  The 
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Constitution  certainly  did  not  mean  that  a 
judgment  upon  the  constitutionality  of  a  law 
should  partake  of  the  nature  of  an  executive 
veto,  or  that  the  proceedings  of  Congress 
should  be  reviewed  judicially,  without  regard 
to  the  fundamental  distinction  between  law 
and  fact,  and  with  less  deference  than  would 
be  shown  to  the  verdict  of  a  jury  on  a  motion 
for  a  new  trial  or  a  writ  of  error.  (See  De 
Camp  v.  Eveland,  19  Barbour,  81.)  If,  indeed, 
the  assumed  be  so  entirely  foreign  to  the  ex¬ 
pressed  power,  that  there  can  be  no  such 
relation  between  them  as  the  Constitution  re¬ 
quires,  the  former  may  be  pronounced  uncon¬ 
stitutional,  authoritatively,  and  as  matter  of 
law,  but  the  jurisdiction  of  the  courts  cannot 
be  pushed  beyond  this,  without  encroaching 
upon  that  of  the  Legislature. 

When,  therefore,  Congress  has  passed  a  law, 
by  virtue  of  its  authority  to  pass  all  necessary 
and  proper  laws  for  the  execution  of  the  pow¬ 
ers  of  the  government,  its  action  should  be 
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final,  unless  the  courts  are  prepared  to  say 
not  only  that  the  law  is  unnecessary,  but  that 
there  are  no  grounds  upon  which  it  could 
legally  be  held  necessary  by  Congress.  (See 
Martin  v.  Mott,  12  Wheaton,  19,  32.)  And 
this  I  understand  to  be  the  meaning  of  the 
emphatic  declaration  of  Chief  Justice  Mar¬ 
shall,  in  M‘Culloch  v.  The  State  of  Maryland, 
4  Wheaton,  316,  423,  that  if  a  “law  is  not 


prohibited,  and  is  really  calculated  to  effec 
any  of  the  objects  entrusted  to  the  govern 
ment,  to  undertake  here  to  inquire  into  th 
degree  of  its  necessity,  would  be  to  pass  th 
line  which  circumscribes  the  judicial  depart 
ment,  and  to  tread  on  legislative  ground.” 

I  am  therefore  of  opinion  that  judgmen 
should  be  entered  for  the  defendant,  in  th 
case  stated. 


A 


